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Justice WlliamE. Hunt, Sr., delivered the Opinion of the Court.

Cindy Mntyala petitioned the Wrkers' Conpensati on Court for
a hearing after the State Conpensation Insurance Fund term nated
her tenporary total disability benefits. Prior to trial, the Fund
filed a notion to dismss, which the Wrkers' Conpensation Court
granted. M ntyal a appeal s.

W reverse and remand.

Appellant raises the followng issue: Dd the Wrkers
Conmpensation Court err in granting the State Funds notion to
dism ss Mntyala's petition for a hearing?

FACTS

In Mntyal as petition for hearing, she alleges that in August
1991 she injured her back and neck in the course and scope of her
enpl oynment as a certified nurses assistant while enployed with the
Central Montana Medical Center. At the tinme of injury, her
enpl oyer was insured by the State Conpensation |Insurance Fund (the
Fund) . Initially, the Fund accepted liability and paid out
tenporary total disability and various nedical benefits.

Three years later, the Fund notified Mntyala that it would be
termnating her benefits as of Septenber 21, 1994. Mntyala filed
a petition for nediation pursuant to 8 39-71-2401, MCA, but the
matter was not resolved. Follow ng surgery on her back, Mntyala
submtted a petition for a hearing to the Wrkers' Conpensation

Court in February 1995.



The petition alleges; (1) the Fund had unreasonably term nated
M ntyal a's tenporary total disability benefits based upon illegally
obt ai ned nedi cal reports; (2) the Fund had unreasonably refused to
reinstate Mntyala's tenporary total disability benefits, even
t hough she had undergone surgery on her back January 31, 1995, and
the Fund had accepted liability for the surgery; and (3) the Fund's
conduct had been unreasonable in that when the Fund term nated

M ntyal a's benefits, it did not pay out permanent partial disability

that the "illegally obtained nedical reports indicated she was
entitled to." The petition then requested an award of tenporary
t ot al disability benefits, (retroactive to the date of

termnation), a penalty and reasonabl e costs and attorney fees.

Fol | owi ng di scovery, the Fund notified Mntyala that she would
be pl aced back on tenporary total disability benefits retroactive
to the date such benefits were termnated. On April 12, 1995, the
Fund nmade paynent for the period between Septenber 23, 1994 through
April 17, 1995. The Fund then filed a notion to dism ss Mntyal a's
petition because it had accepted liability.

The Workers' Conpensation Court held a hearing on the Fund's
nmotion to dismss in June 1995. At that hearing, the Fund
acknowl edged liability for medical benefits and tenporary tota
disability, and represented that it was current in the paynent of
benefits and that benefits would continue to be paid. At that
point claimant's counsel, Andrew Utick, stated his belief that
attorney fees and penalty were still at issue.
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The court disagreed and ruled that a recent decision fromthe
Wor kers' Conpensation Court controlled, thus precluding attorney
fees or a penalty. Paul sen v. Entech Inc. WCC. No. 9209-6591
(February 22, 1994). That decision was | ater appeal ed and affirnmed
by this Court but Paul sen had been deci ded pursuant to Section |
Paragraph 3(c), of the Mntana Suprene Court 1988 Internal
Operating rules, neaning the case is not available for future
precedent. Paulsen v. Entech Inc. (1994), 888 P.2d 432.

After the hearing on the Fund's notion to dism ss, the Wrkers'
Conpensation Court issued a witten order reflecting it's decision.
According to the witten order, the court decided Mntyala's
entitlement to tenporary total benefits and nedicals was noot
because of the representations of the Fund, |eaving only Mntyal a's
clains for attorney fees and a penalty. The court then decided "as
a matter of law' Mntyala was not entitled to either attorney fees
or a penalty based on the Fund's acceptance of liability for
benefits prior to trial or judgnents.

M ntyala appeals the W rkers' Conpensation Court's order
di sm ssing her petition.

STANDARD OF REVI EW

The procedural history of this case presents a threshold issue
regardi ng the appropriate standard of review

The Fund contends that its notion to dismss was filed

pursuant to the admnistrative rules that govern the W rkers



Conpensation Court and therefore the correct standard of reviewis
whet her the court abused its discretion in deciding to dism ss the
petition citing Doug John's Real Estate v. Banta (1990), 246 Mont.
295, 298, 805 P.2d 1301, 1303.
The Fund contends that Rule 24.5.316, ARM controls notions to
di sm ss. The portion of that rule that specifically nentions
"notion to dism ss" reads as foll ows:
Unless a different tinme is specified in these rules, the
time for filing any notion to anmend a pleading, to
dismss, to quash, for summary ruling, to conpel, for a
protective order, inlimne, or for other relief shall be
fixed by the court in a scheduling or other order.
Rule 24.5.316(1), ARM Read in its entirety, the rule deals with
notions in general. The rule does not nention a standard of
review, discretionary or otherwise, to be used by the court in the

di sposition of notions to dismss. Furthernore, the case cited by

t he Fund, Doug John's Real Estate, deals with Rule 41(b), MR Gv.P

That case involves a cause of action that was involuntarily
di sm ssed for failure to prosecute or conply with a court order
The issue presented in this case does not involve Rule 41(b),

MR Civ.P., therefore the Doug John's Real Estate case is not

appl i cabl e.
The adm ni strative rules do provide the Wrkers' Conpensati on
Court with the discretionary power to dismss petitions. The

rel evant regul ation reads as foll ows:



(1) In the discretion of the court, informal disposition
may be nmade of a dispute or controversy by stipulation,
agreed settlenent, consent order, or default.
Rul e 24.5.333, ARM The question of informal disposition was
raised in this matter but, counsel argued that under the
circunstances of this case, infornmal deposition was not applicabl e:
MR UTICK: My argunent, | said | had an argunent in the
brief with respect to the rules. Under your rules it
provi des the nethods by which you can nake an infornal
di sposition of the case and it doesnt provide for
uni l ateral concession barring the other party from
proceeding. . . For exanple, in the district court, in
order to dism ss, you can dism ss the case unilaterally
until a Response of Pleading is filed...

THE COURT: . . . The infornmal disposition as | see it is
where there's still something in controversy; but if - -

MR UTICK: Well, there is.

THE COURT: What ?

MR UTI CK: Penalty and attorneys' fees.

THE COURT: COkay, as a matter of |aw youre not entitled

to it under the Paulsen ruling, and I'm not going to

reverse nyself on Paul sen. That's an appeal abl e order.

MR UTICK: Well, then you've rul ed.

THE COURT: Right, I'mruling on that. [I'1l rule on that

as a matter of law, and that can be appeal abl e.
Pursuant to the | anguage of the rule, an informal disposition of a
notion woul d be revi ewed under an abuse of discretion standard. In
this case, however, the parties did not stipulate to the notion,
nor was there an agreed settlenent, consent order or default as

requi red under the regulation. Therefore, the notion could not be

di sm ssed informally.



The Workers' Conpensation Court order in this matter expressly
concluded that a previous case controlled and that as a "matter of
| aw' the court was dism ssing the petition. Because this was not
an informal disposition, we wll not review this matter for an
abuse of discretion. Rather, this Court wll review the Wrkers
Conpensation Court's conclusions of law to determne if the court's
determnation of the law is correct. Jaude v. State Conp. Ins
Fund (1995), 271 Mont. 136, 137, 894 P.2d 940, 941.

DI SCUSSI ON

In the Workers' Conpensati on Court order dism ssing Mntyal a's
petition, the court found that based on the representation of the
attorney for the Fund that the claimant's claimfor tenporary total
disability benefits was noot. Leaving only the remaining clains
for attorney fees and a penalty, the court then decided "as a
matter of law, " the claimant was not entitled to either since the
Fund had accepted liability for benefits prior to trial or

judgnent, again citing Paul sen v. Entech. However, because that

decision was classified as non-citable, that case is not binding on
this Court.

We nust therefore | ook to other cases for guidance in deciding
whet her the Wrkers' Conpensation Court inproperly granted the Fund's
motion to dismss, thereby dismssing the additional issues of

attorney fees and a penalty.



First we turn our attention to the issue of a penalty. It has
| ong been held that the statutes in effect on the date of the
claimant's injury nust be applied when determining benefits.
Buckman v. Mont ana Deaconess Hosp. (1986), 224 Mont. 318, 321, 730
P.2d 380, 382. In this case, Mntyala was injured in August 1991,
therefore the 1989 penalty applies. The applicable statute reads
as foll ows:

| ncrease in award for unreasonable delay or refusal to
pay. (1) Wien paynent of conpensation has been
unr easonably del ayed or refused by an insurer, either

prior or subsequent to the issuance of an order by the
wor kers' conpensation judge granting a claimnt

conpensation benefits, the full anount of t he
conpensation benefits due a clai mant between the tinme of

conpensation benefits were delayed or refused and the
date of the order granting a clainmant conpensation
benefits may be increased by the workers' conpensation
judge by 20% The question of unreasonable delay or

refusal shall be determ ned by the workers' conpensation
judge, and such a finding constitutes good cause to
rescind, alter, or anmend any order, decision or award
previously made in the cause for the purpose of nmaking
t he increase provided herein.

Section 39-71-2907, MCA (1989).

On appeal, Mntyala argues that the rule of [aw in Handl os v.
Cyprus Industrial Mnerals (1990), 243 Mont. 314, 794 P.2d 702
applies. In Handlos, the claimant appeal ed an order of the Wrkers
Compensation Court declining the inposition of a penalty. The
insurer initially denied liability for claimnt's 1987 injury, but

then accepted liability five nonths later. Insurer attributed the

delay to concerns that the claimant's injury was not work-rel ated.



A trial was held to dispose of the issue of paynent of certain
medi cal bills for treatnent, as well as the issue of whether the
del ays in paynent were unreasonabl e. The Workers' Conpensation
Court concluded that because the insurer had accepted liability for
treatment before any court order was issued, the court was barred
fromawardi ng a penalty.

On appeal, this Court disagreed. W held that the | ower
court's interpretation of § 39-71-2907, MCA, rendered the statutory
reference to "unreasonabl e del ay" as nere surplusage. Handlos, 794
P.2d at 703. This Court then stated that such an interpretation
woul d create a situation where an insurer was capable of avoiding
a penalty if it accepted liability at any time prior to the
i ssuance of an order by the court because "there would be no order
for benefits making possible consideration of a penalty.”
Consequently, the words "unreasonably delayed" would becone
meani ngl ess in the statute.

This Court then |ooked to other provisions in the Wrkers
Conpensati on Act regarding the purpose of the Wrkers' Conpensation
Court system The system was designed to enable clainmants to
"speedily obtain benefits" and to "mnimze the reliance on
| awyers." Section 39-71-105(3), MCA (1989). The Court then held
that "[i]n light of that purpose and in order to give effect to al
provisions of the statute, we conclude that the penalty is
avai |l abl e where an insurer unreasonably del ays paynent until the
claimant takes the case to trial." Handlos, 794 P.2d at 703. In
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ot her words, the penalty provision is available to the clai nant
fromthe noment the insurer's delay in paynment becones unreasonabl e.

The Fund also refers to the Handl os case. However, the Fund
relies on this case as authority for the proposition that the
Wor kers' Conpensation Court has limted authority to award a
penal ty. In Handl os, this Court stated that a penalty could be
awar ded when paynent of benefits has been "unreasonably del ayed
until md-trial." Handlos, 794 P.2d at 704. The Fund argues that
since it paid out benefits before "md-trial," the court could not
award a penalty. This may be the | anguage of the opinion, but to
literally limt the Wrkers' Conpensation Court's authority to award
a penalty, would ignore the intent of the Handl os opi nion. The

wording "md-trial" is to be used as a guide not as a prerequisite.

Mor eover, subsequent to the Handl os decision, this Court has
stated that "[p]aynent of unreasonably w thheld benefits 'on the
courthouse steps' does not negate the insurer's potential liability
for a penalty for unreasonable delay of benefits. To concl ude
ot herwi se woul d render the penalty statute noot." Lovell v. State
Conp. Mut. Ins. Fund (1993), 260 Mont. 279, 289, 860 P.2d 95, 102.

The Fund asserts that this Court has held that the Wrkers'
Conpensation Court cannot award a penalty if the insurer concedes
l[iability prior to trial, citing to Field v. Sears Roebuck (1993),
257 Mont. 81, 847 P.2d 306. |In that case, the court did not award
a penalty because no award of pernmanent total disability was
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ordered "that would serve as a basis for a penalty under Section
39-71-2907, MCA." Field, 847 P.2d at 310. The Field case,
however, is factually distinguishable. There, the court held a
trial in which it was given the opportunity to decide if
unr easonabl e delay occurred. In Field this Court concluded that
"[u] nreasonabl e delay is a question of fact to be determned by the
trier of fact; we will not reverse the Wrkers' Conpensation Court's
decision on awarding a penalty if the decision is supported by

substanti al credi ble evidence." Field, 847 P.2d at 310.

Throughout the many revisions to the penalty statute, the
| anguage regardi ng "unreasonabl e del ay" has remai ned basically the
sane. Regardl ess of what version of the statute this Court has
interpreted we have concluded that the penalty statute should be
made avail abl e "where an insurer acts unreasonably to deny benefits
to which a claimant is legally entitled the statutory penalty
shoul d be inposed.” Plooster v. Pierce Packing Co. (1993), 256
Mont. 287, 291, 846 P.2d 976, 978 (citing Holton v. F.H Stoltze
Land & Lunber Co. (1981), 195 Mont. 263, 267-68, 637 P.2d 10, 13).
Furthernore, this Court consistently held that the determnation of
whet her there was an unreasonabl e delay in paynents of benefits by
the insurer is a factual question. Handl os, 794 P.2d at 704
Lovell, 860 P.2d 95.

As a factual question, we conclude that the question of a
penalty in this matter is not anenable to dism ssal by concl usion
of law, and remand the matter for a factual determ nation of
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r easonabl eness. On remand, the court should also reconsider
whet her an award of attorney fees and costs is warranted under 8§
39-71-611, MCA

Remanded for further proceedi ngs consistent with this opinion.

/'Sl WLLIAM E. HUNT, SR

We Concur:

IS J. A TURNAGE

/'Sl CHARLES E. ERDMANN
/'Sl TERRY N. TRI EVEI LER
/'Sl W WLLI AM LEAPHART
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